Agreement Between Owner and Contractor

AGREEMENT made as of the 30th day of August, 2004
BETWEEN the Owner
Scott A. Smith





6000 Cargile Road





PO Box 128228





Nashville, TN  37212





(615) 513-2500

and the Contractor
Brian Stringer

DBA Stringer Construction

1834 Highway 70

Kingston Springs, TN  37082

(615) 207-6390

The Project is 
Scott A. Smith Residence





6000 Cargile Road





Nashville, TN  37205

The Architect is
Stephen Wells





(615) 300-6766

The Owner and Contractor agree as follows.
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ARTICLE 1: THE CONTRACT DOCUMENTS

1.1 The Contract Documents consist of this Agreement and Drawings issued prior to the execution of this Agreement. The Contract represents the entire and integrated agreement between the parties hereto and supersedes prior negotiations, representations or agreements, either written or oral. An enumeration of the Contract Documents, other than Modifications, appears in Article 15. If anything in the other Contract Documents is inconsistent with this Agreement, this Agreement shall govern.

ARTICLE 2: THE WORK OF THIS CONTRACT

2.1 The Contractor shall execute the Work described in the Contract Documents, except to the extent specifically indicated in the Contract Documents to be the responsibility of others.

ARTICLE 3: RELATIONSHIP OF THE PARTIES

3.1 The Contractor accepts the relationship of trust and confidence established by this Agreement and covenants with the Owner to cooperate with the Architect and exercise the Contractor's skill and judgment in furthering the interests of the Owner; to furnish efficient business administration and supervision; to furnish at all times an adequate supply of workers and materials; and to perform the Work in an expeditious and economical manner consistent with the Owner's interests. The Owner agrees to furnish or approve, in a timely manner, information required by the Contractor and to make payments to the Contractor in accordance with the requirements of the Contract Documents.

3.2 The Contractor enters into this Agreement and will remain throughout the term of this Agreement, as an independent contractor. Contractor agrees that Contractor is not and will not become an employee, partner, agent or principal of Owner while this Agreement is in effect.  Contractor is not entitled to the rights or benefits afforded to Owner’s employees, if any, including workers compensation benefits or other statutory benefits.  Contractor is responsible for providing, at Contractor’s own expense, disability, unemployment, worker’s compensation, and other insurance, training, permits, and licenses for Contractor and for Contractor’s employees and subcontractors, if any.

3.3 Contractor is responsible for paying when due all income taxes, including estimated taxes, incurred as a result of the compensation paid under this Agreement.  

ARTICLE 4: DATE OF COMMENCEMENT

4.1 The date of commencement of the Work shall be the date of this Agreement, unless a different date is stated below or provision is made for the date to be fixed in a notice to proceed issued by the Owner.

4.2 The Contract Time shall be measured from the date of commencement.

ARTICLE 5: CONTRACTOR’S FEE

5.1 The Contractor's Fee is to be calculated at a flat rate of thirty-one dollars and twenty-five cents ($31.25) per hour for Brian Stringer and thirty-one dollars and twenty-five cents ($31.25) per hour for Ronnie “Scott” Cauthen. The total Contractor’s fee due for any one day’s work shall not exceed a total of five hundred dollars ($500). A “day” is defined as eight hours or more of work on the Project. The Contractor is responsible for maintaining accurate and up to date daily time sheets for Brian Stringer and Ronnie “Scott” Cauthen and verified statements must be submitted to the Owner at the end of each work week for review, approval, and payment.

ARTICLE 6: COST CONTROL

6.1 The Contractor shall develop and implement a detailed system of cost control that will provide the Owner with timely information as to the anticipated total Cost of the Work.

ARTICLE 7: COSTS TO BE REIMBURSED

7.1 Cost of the Work

The term Cost of the Work shall mean costs necessarily incurred by the Contractor in the proper performance of the Work. Such costs shall be at rates not higher than the standard paid at the place of the Project except with prior consent of the Owner. The Cost of the Work shall include only the items set forth in this Article 7.

7.2 Labor Costs

7.2.1 All labor costs are included as part of the Contractor’s Fee under Subparagraph 5.2

7.3 Subcontract Costs not paid directly by Owner to a third party.

7.3.1 Payments made by the Contractor to approved Subcontractors in accordance with the requirements of the subcontracts.

7.4 Costs of Materials and Equipment Incorporated in the Completed Construction not paid directly by Owner to a third party.

7.4.1 Costs including transportation and storage at the site of materials and equipment incorporated, or to be incorporated, in the completed construction.

7.4.2. Costs of materials described in the preceding Subparagraph 7.4.1 in excess of those actually installed to allow for reasonable waste and spoilage. Unused excess materials, if any, shall become the Owner's property at the completion of the Work or, at the Owner's option, shall be sold by the Contractor. Any amounts realized from such sales shall be credited to the Owner as a deduction from the Cost of the Work.

7.5 Costs of Other Materials and Equipment, Temporary Facilities and Related Items not paid directly by Owner to a third party.

7.5.1 Costs, including transportation and storage, installation, maintenance, dismantling and removal of materials, supplies, temporary facilities, machinery, equipment and hand tools not customarily owned by construction workers that are provided by the Contractor at the site and fully consumed in the performance of the Work; and cost (less salvage value) of such items if not fully consumed, whether sold to others or retained by the Contractor. Cost for items previously used by the Contractor shall mean fair market value.

7.5.2 Rental charges for temporary facilities, machinery, equipment and hand tools not customarily owned by construction workers that are provided by the Contractor at the site and costs of transportation, installation, minor repairs and replacements, dismantling and removal thereof. Rates of Contractor-owned equipment and quantities of equipment shall be subject to the Owner's prior approval.    

7.5.3 Costs of removal of legally disposed debris from the site.

7.5.4 Costs of materials and equipment stored off-site at a mutually acceptable location, if approved in advance by the Owner.

7.6 Miscellaneous Costs not paid directly by Owner to a third party.

7.6.1 Sales, use or similar taxes imposed by a governmental authority that are related to the Work and for which the Contractor is liable.

7.6.2 Fees and assessments for the building permit and for other permits, licenses and inspections the Contractor is required by the Contract Documents to pay.

7.6.3 Deposits lost for causes other than the Contractor's negligence or failure to fulfill a specific responsibility to the Owner as set forth in the Contract Documents.

7.7 Other Costs and Emergencies

7.7.1 Other costs incurred in the performance of the Work if, and to the extent, approved in advance in writing by the Owner.

7.7.2 Costs due to emergencies incurred in taking action to prevent threatened damage, injury or loss in case of an emergency affecting the safety of persons and property, as provided in Paragraph 10.6 of AIA Document A20l-l997.

7.7.3 Costs of repairing or correcting damaged or nonconforming Work executed by the Contractor, Subcontractors or suppliers, provided that such damaged or nonconforming Work was not caused by negligence or failure to fulfill a specific responsibility of the Contractor and only to the extent that the cost of repair or correction is not recovered by the Contractor from insurance, sureties, Subcontractors or suppliers.

ARTICLE 8: COSTS NOT TO BE REIMBURSED

8.1 The Cost of the Work shall not include:

     1.  Salaries and other compensation of the Contractor's personnel stationed at the Contractor's principal office.

     2.  Expenses of the Contractor's principal office.

     3.  Overhead and general expenses, except as may be expressly included in Article 7.

     4.  The Contractor's capital expenses, including interest on the Contractor's capital employed for the Work.

     5.  Rental costs of machinery and equipment, except as specifically provided in Subparagraph 7.5.2.

     6.  Except as provided in Subparagraph 7.7.3 of this Agreement, costs due to the negligence or failure to fulfill a specific responsibility of the Contractor, Subcontractors and suppliers or anyone directly or indirectly employed by any of them, or for whose acts any of them may be liable.

7. Any cost not specifically and expressly described in Article 7.

8. Fees allowed under Subparagraph 5.2

ARTICLE 9: DISCOUNTS, REBATES AND REFUNDS

9.1 Cash discounts obtained on payments made by the Contractor shall accrue to the Owner if (1) before making the payment, the Contractor included them in an Application for Payment and received payment therefore from the Owner, or (2) the Owner has deposited funds with the Contractor with which to make payments; otherwise, cash discounts shall accrue to the Contractor. Trade discounts, rebates, refunds and amounts received from sales of surplus materials and equipment shall accrue to the Owner, and the Contractor shall make provisions so that they can be obtained.

9.2 Amounts that accrue to the Owner in accordance with the provisions of Paragraph 9.1 shall be credited to the Owner as a deduction from the Cost of the Work.

ARTICLE 10: SUBCONTRACTS AND OTHER AGREEMENTS

10.1 Those portions of the Work that the Contractor does not customarily perform with the Contractor's own personnel shall be performed under subcontracts or by other appropriate agreements with the Contractor. The Owner may designate specific persons from whom, or entities from which, the Contractor shall obtain bids. The Contractor shall obtain bids from Subcontractors and from suppliers of materials or equipment fabricated especially for the Work and shall deliver such bids to the Architect. The Owner shall then determine, with the advice of the Contractor and Architect, which bids will be accepted. The Contractor shall not be required to contract with anyone to whom there is reasonable objection on the Contractor's part.

10.2 Subcontracts or other agreements shall conform to the applicable payment provisions of this Agreement and shall not be awarded on the basis of Cost Plus a Fee without the prior consent of the Owner.

ARTICLE 11: ACCOUNTING RECORDS

11.1 The Contractor shall keep full and detailed accounts and exercise such controls as may be necessary for proper financial management under this Contract, and the accounting and control systems shall be satisfactory to the Owner. The Owner shall be afforded access to, and shall be permitted to audit and copy, the Contractor's records, books, correspondence, instructions, drawings, receipts, subcontracts, purchase orders, vouchers, memoranda and other data relating to this Contract, and the Contractor shall preserve these for a period of three years after final payment, or for such longer period as may be required by law.

ARTICLE 12: PAYMENTS

12.1.1 Based upon Applications for Payment submitted to the Owner by the Contractor, the Owner shall make progress payments on account of the Contract Work to the Contractor as provided below and elsewhere in the Contract Documents.

12.1.2 The period covered by each Application for Payment shall be one week.

12.1.3 With each Application for Payment, the Contractor shall submit time-sheets, petty cash accounts, receipted invoices or invoices with check vouchers attached and any other evidence required by the Owner to demonstrate that cash disbursements already made by the Contractor on account of the Cost of the Work equal or exceed (1) progress payments already received by the Contractor; less (2) that portion of those payments attributable to the Contractor's Fee.

12.1.4 Applications for Payment shall show the Cost of the Work actually incurred by the Contractor through the end of the period covered by the Application for Payment and for which the Contractor has made or intends to make actual payment prior to the next Application for Payment.

12.1.5 In taking action on the Contractor's Applications for Payment, the Owner shall be entitled to rely on the accuracy and completeness of the information furnished by the Contractor.

ARTICLE 13: TERMINATION OR SUSPENSION

13.1 The Contract maybe terminated by the Contractor, or by the Owner, as provided in Article 14 of AIA Document A201-1997. However, the amount to be paid to the Contractor under Subparagraph 14.1.3 of AIA Document A201-1997 shall not exceed the amount the Contractor would be entitled to receive under Paragraph 13.2 below.

13.2 The Contract may be terminated by the Owner for cause or for convenience as provided in Article 14 of AIA Document A20l-1997; however, the Owner shall then only pay the Contractor an amount calculated as follows:

     1.  Take the Cost of the Work incurred by the Contractor to the date of termination;

     2.  Add the Contractor's Fee computed upon the Cost of the Work to the date of termination at the rate stated in Paragraph 5.2; and

     3.  Subtract the aggregate of previous payments made by the Owner.

ARTICLE 14: MISCELLANEOUS PROVISIONS

14.1 Where reference is made in this Agreement to a provision of AIA Document A201-1997 or another Contract Document, the reference refers to that provision as amended or supplemented by other provisions of the Contract Documents.

14.2  Dispute Resolution

14.2.1 Claims, disputes or other matters in question between the parties to this Agreement shall be resolved by mediation, the parties shall endeavor to reach settlement by mediation.  Said mediation shall be conducted in Nashville, Tennessee.  The prevailing party in any such mediation shall be further entitled to recover their costs, including attorney’s fees, expenses and reasonable compensation for their time.

ARTICLE 15: ENUMERATION OF CONTRACT DOCUMENTS

15.1 The Contract Documents include:

     1.  The Agreement is this executed 2001 edition of the Standard Form of Agreement Between Owner and Contractor, AIA Document A114.

     2.  The General Conditions are the 1997 edition of the General Conditions of the Contract for Construction, AIA Document A20l. 

15.1.3 The drawings are as follows:

“An addition for Scott Smith” by Wells Design Associates. May 19, 2004.

Portions of Addenda relating to bidding requirements are not part of the Contract Documents unless the bidding requirements are also enumerated in this Article 15.

15.1.4 Each party affirms that they have received and reviewed the Contract Documents, including all applicable plans and specifications prior to the date hereof and that such Contract Documents, plans and specifications are in sufficient detail to permit the completion of the project as designated therein.

This Agreement is entered into as of the day and year first written above and is executed in at least two original copies, of which one is to be delivered to the Contractor and the other to the Owner.

OWNER





CONTRACTOR

___________________________

________________________

Scott A. Smith




Brian Stringer

___________________________

________________________

(Printed name)




(Printed name)

___________________________

________________________

(Date)





(Date)
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